
Introduced by Council Member Schellenberg & Co-sponsored by 

Council Member Crescimbeni:
RESOLUTION 2014-769
A RESOLUTION REAFFIRMING AND REAUTHORIZING THE GENERAL COUNSEL AND THE OFFICE OF GENERAL COUNSEL TO COMMENCE LITIGATION TO DETERMINE THE LEGAL VALIDITY OF THE ESTABLISHMENT OF THE POLICE AND FIRE PENSION FUND SENIOR STAFF VOLUNTARY RETIREMENT PLAN AND TO DETERMINE WHETHER MEMBERS OF THE BOARD OF TRUSTEES OF THE POLICE AND FIRE PENSION FUND MISMANAGED OR TOOK UNAUTHORIZED ACTIONS IN CREATING AND ADMINISTERING THE SENIOR STAFF VOLUNTARY RETIREMENT PLAN; PROVIDING AN EFFECTIVE DATE.

WHEREAS, Article 22 (Jacksonville Police and Fire Pension Board of Trustees) of the Charter establishes the Police and Fire Pension Fund Board of Trustees (the “Trustees”) to administer the Police and Fire Pension Fund (“PFPF”); and


WHEREAS, the plain language of Article 22 does not provide the Trustees with the ability to create a new trust for separately identified employees to be funded by the City Council. Instead, managing a trust is a limited authorization of power, and does not carry with it the exercise of additional powers beyond that necessary for managing the body of the trust; and

WHEREAS, on September 20, 2000, the Police and Fire Pension Fund Board of Trustees established a separate pension plan for the Administrator and Assistant Administrator of the Police and Fire Pension Fund, named the Senior Staff Voluntary Retirement Plan (“SSVRP”); and

WHEREAS, the language in the SSVRP provided that other individuals could be added to the plan and in 2004, a third individual was approved to join the plan upon becoming employed by the PFPF; and
WHEREAS, it was not until spring 2012 that the SSVRP was noted in the review of documentation by the Council Auditor’s Office in their audit of the PFPF; and
WHEREAS, the legality of the SSVRP was called into question in the summer of 2012, and as a result, the Office of General Counsel provided an opinion in August 2012 that the SSVRP was not created legally and was not authorized; and
WHEREAS, in the fall of 2012, the Council authorized the Office of General Counsel to commence litigation to determine the legal validity of the establishment of the PFPF through 2012-624-A; and


WHEREAS, in February 2013, a suit was filed against the City styled Randall Wyse, et al, vs. City of Jacksonville, et al, Case No. 3:13-cv-121-J-34MCR, to determine whether the PFPF Board is the appropriate entity to negotiate for police and fire pension benefits; and


WHEREAS, in its answer to the suit the City has offered as an affirmative defense to that action that PFPF breached its fiduciary duty in establishing a separate retirement system for the Executive Director and funding such system out of trust funds; and

WHEREAS, on May 7, 2013, Carla Miller, as Director of the Ethics Office, recommended by letter to the General Counsel that the validity of the SSVRP and the questions concerning special financial benefits paid to members of the SSVRP be handled separately and not commingled with the legal issues in the Wyse litigation, fearing that global settlement would seemingly “condone potentially illegal and/or corrupt actions”; and

WHEREAS, in July 2013, the Council Auditor’s Office released its Audit of the Police and Fire Pension Fund- #736, dated November 12, 2012, in which the Council Auditor’s recommended that financial and legal issues be addressed by the appropriate parties and that the reporting requirements and representation be corrected going forward; and  


WHEREAS, since the discovery of the SSVRP, additional facts surrounding its creation and administration have been uncovered, and questions have been raised as to whether the Trustees have met their fiduciary obligations to the PFPF and whether the Trustees acted ultra vires in the creation and administration of the SSVRP; and  


WHEREAS, under Article 22, the City is empowered to select two of the five members of the Trustees, and so may exercise its discretion to remove its two representatives, but is limited in the action it can take against the other Trustees delegates in the event that the Trustees have not fulfilled their duties or have exceeded their authority; and

WHEREAS, it is Council’s belief that these questions of law are decided appropriately through the court process, through the commencement of a legal proceeding by the City, which is specific to these questions and apart from any other pending litigation between the parties; now therefore

BE IT RESOLVED by the Council of the City of Jacksonville:


Section 1.

General Counsel Directed to Commence Litigation.  The Council of the City of Jacksonville hereby reaffirms its action taken as Resolution 2012-624-A and directs the General Counsel and the Office of General Counsel to commence litigation, through the appellate process, to determine the legal validity of the establishment of the Police and Fire Pension Fund Senior Staff Voluntary Retirement Plan.  The Council of the City of Jacksonville also directs the General Counsel and the Office of General Counsel to investigate whether claims against the Police and Fire Pension Fund Board of Trustees are appropriate for mismanagement and/or unauthorized actions by the Police and Fire Pension Fund Board of Trustees concerning the Senior Staff Voluntary Retirement Plan and further authorizes the General Counsel and the Office of the General Counsel to include such claims, if appropriate, in the litigation.  

Section 2.

Effective Date.  This Resolution shall become effective upon signature by the Mayor or upon becoming effective without the Mayor's signature.

Form Approved:

__/s/ Paige Hobbs Johnston

Office of General Counsel

Legislation Prepared By:
Paige Hobbs Johnston
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